LAW 361: FALL 2008
HISTORICAL FOUNDATIONS OF THE COMMON LAW

STATEMENT OF OBJECTIVES AND EVALUATION

                                                                                                              Prof. Foster

[This course will be in Room 205 from 11:00 a.m. to 12:20 p.m. on Mondays and Wednesdays, commencing on September 3rd.  But note that, due to Legal Process, there will be some room changes. For example, our Sept. 3rd class is in Strong C114 and our Sept. 8th class is in the FWR. There may also be a room change on Sept. 10th so check the announcements. Our last class is on December 1st.]
The common law, generally regarded as created in the twelfth century, underwent a number of transformations before it was exported to Canada and other British colonies. These transformations happened slowly, and those who recorded their details naturally left out what was obvious to them, but not to us. The result - when reading reports of early cases, for example - is not unlike finding some old farming tool whose function was commonplace to your grandfather but is a mystery to you. The discussions in these old cases are interesting but the point is often unclear. 

The difference between us and the lawyers of the eighteenth century is that we can put those old legal tools in a museum and leave them there (except now and then at exam time). They could not. Although, like us, they did not understand what the tools had been designed for, they were required to use them. And because the Age of Enlightenment was at hand, they began to want rational explanations, explanations in terms of principles rather than procedures, for what the tools did. The problem was that, looking back across the span of centuries, they were hard pressed to make sense of the legal flotsam and jetsam that confronted them. So much explanatory context had been lost that, although they did their speculative best, they came up with explanations that tended to make the history of the common law look like an irrational interplay among the forms of action. This is what can happen when centuries of imperfectly understood development need to be rationalized, and wholesale legislative reform is not yet an option.
So much for the “civil” side of the common law. The criminal side was, as we shall see, in some ways even stranger to modern eyes.  But what really took place during those earlier centuries is much more interesting than what is contained in introductory “historical” chapters of law school textbooks on contracts, property and crime. It is also what this course is (mostly) concerned with. 

It is probably not too much of an exaggeration to say that the law “received” in British Columbia in 1858 was therefore an eighteenth century rationalization, in substantive terms, of imperfectly understood fourteenth and sixteenth century procedural developments. The result was both Gothic and Byzantine, and Blackstone’s remarkable attempt to describe it in the 1760s quickly led to equally determined attempts to reform it (notably by Jeremy Bentham and his disciples). We live today with both the residue of the old explanations and the much more influential legacy of nineteenth and twentieth century reforms. It is what makes the First Year curriculum at Canadian law schools so fascinating – and so frustrating. Indeed, one wonders whether the legal historians of the future will find some of what we teach and do today as bizarre as the “forms of action” (and what happened to them) are to us. It seems likely.      
1. Objectives

(a) To increase student understanding of the basic concepts and subject areas of the common law system inherited from England, with a view to understanding how procedural and jurisdictional issues determined substance. For this reason, the emphasis will be primarily doctrinal and institutional, with a view to filling in some of the “gaps” inevitably left by substantive courses in which there is simply not enough time to deal adequately with historical development.   

(b) To relate these doctrinal and institutional developments to social and other contexts, i.e., to encourage a historical understanding of the rules and principles of the common law as inseparable from the times in which they developed.  The goal is to get an idea of how at least one legal system evolved and transformed itself over the centuries, and to use that to reflect on the nature of legal change in general. Although a premise of the course is that the doctrinal and other basics must come first, students are encouraged to explore wider issues in their term paper (see below).   

2. Teaching Methodology

The reading materials for the course are set out in the syllabus, or Course Outline, which will be handed out at the beginning of the course. But the basic text is J. H. Baker, An Introduction to English Legal History (Butterworths, 4th edition, 2002).
The course will be taught primarily as a seminar in which we will all do the assigned readings and come to class prepared to discuss what we have read. The instructor will assume that the materials have been read beforehand and will proceed on that basis.

In keeping with this approach, all students will be expected to come to class each day with at least one or two prepared questions and/or comments about the assigned material. 

3.  Evaluation

(a) For 10% of the course grade: Each student must, during the first week of class, select a topic/class in the Course Outline for which he or she will be responsible. This is in addition to the obligation referred to under (2), above, with respect to each class. It means being responsible for beginning the discussion of that topic and raising questions about it. It will involve meeting with the instructor well beforehand to discuss the topic and providing the class with a brief (1-2 typewritten pages) written summary of the issues to be discussed and the questions about the readings that he or she wants discussed or answered during the class. This summary should be provided to the class at least one day beforehand.  
(b) For 20% of the course grade: Each student must write a short (3-5 typewritten pages) analysis of a Chapter of baker or topic covered in the course other than the one the student chooses under (a), above, or (c), below. The object is to succinctly but critically summarize the topic, referring to at least one book or article that is not part of the required reading for the course. This short paper may be submitted to the instructor at any time during the term but in no case later than 4 p.m. on the last day of classes in the Fall Term, i.e., Tuesday, December 2nd.      

(c) For 70% of the course grade: Each student must write a term paper on a topic approved by the instructor. This paper may or may not grow out of the reading done for requirement (a), above. With the permission of the instructor it may even be on a topic that goes beyond the four corners of the course, so long as it is legal history. Some students, for example, may want to explore how an aspect of English law was transplanted to Canada. Unless the student wishes the paper to be considered a Major Research Paper, it should be no longer than 3000-4000 words, i.e., 12–16 double-spaced pages (including footnotes but exclusive of the bibliography and any necessary appendices).  The topic should be selected by Monday, September 29th and the paper itself is due no later than 4 p.m. on the last day of classes in the Fall Term, i.e., Tuesday, December 2nd.  The objective of the term paper is to enable students to go more deeply into one aspect of the subject matter of the course.
4. Late assignments, etc.

Grading will be on the usual UVic 9 point scale where, for example, an A = 85 to 89 and a B = 70 to 74.

The deadlines set out above are firm, and extensions will be granted only in exceptional circumstances and only when sought before the deadline. The penalty for late assignments is a grade point per day, i.e., an assignment that would have received a B+ will be reduced to a B if it is one day late, to a B- if it is two days late, etc. 

The word limit for the term paper is also firm. Time permitting, papers in excess of the limit will be returned for editing; otherwise the instructor will stop reading when the limit is reached and base the grade on the paper to that point. 
If you are thinking about doing a Major Research Paper (7500+ words) in this course, please see the instructor.

5. Plagiarism

Students are advised to read the University Regulation on Academic Offences and to consult the instructor if they have any doubts or questions about the proper way to write a research paper.
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