Indigenous Lands, Rights and Governance

Law 340, Fall 2008
Constance MacIntosh, Associate Professor (visiting)

CLASS TIMES: 
1:30 – 3:00, Tuesdays and Thursdays
LOCATION: 
Room 142, Fraser (Law) Building (Exception: Sept 9 in room 158)
UNIT VALUE: 
1.5
OFFICE HOURS: 
Tuesday, 10:30 to 12:00.  You are also welcome to drop by my office at anytime, to see if I am around, or if you wish you may choose to schedule an appointment.
CONTACT INFO:
Office #213, email: 
1. COURSE DESCRIPTION

This course examines the major legal issues concerning Indigenous peoples (Indian, Inuit and Metis) in Canada.  It explores the development of Canadian case law relative to these groups, as well as Canadian law's role in the simultaneous preservation and dispossession of Indigenous people’s rights.  Comparisons will be drawn from other countries dealing with Indigenous Rights.  In exploring these issues the course also examines aspects of legal pluralism, and assesses a variety of normative and political justifications for Aboriginal rights. 

2. COURSE OBJECTIVES:

· To engage in critical analysis about the nature of Canadian law as it relates to the peoples indigenous to Canada.

· To place this critical analysis in a variety of larger contexts – historical, social, political, philosophical, economic and cultural.

· To actively learn in an environment marked by mutual respect.

· To hone analytic, communicative, and writing skills.

3.
EVALUATION

Students are evaluated by

A) Three (3) Critical Response Papers with Discussion Points: Value 40%

AND

B) Either Final Exam OR Short Research Paper: Value 60%
A) Critical Response Papers with Discussion Points for assigned readings: Value 40%
Technical requirements
On three occasions, from within the period running from September 23rd to the end of the term, you are required to hand in 3 (three) critical responses related to an assigned set of topical readings (in most cases, these sets of readings are a chapter, and are scheduled to be covered in class on a Tuesday and Thursday).  Responses are to be 500-750 words in length (including footnotes/endnotes). You MUST include the word count on the cover page.  If you go over 750 words, you will lose 5% of your grade for the response.

The due dates and sets of readings for all potential reaction paper submissions are specified on the syllabus. It is your responsibility to manage your workload and choose which reading sets you will respond to. In most cases, the response is due by 10 am on the Tuesday the week the set of readings are scheduled to be covered in class. There are a few exceptions where the response is due on a Thursday at 10am, due to chapters being scheduled to be covered on a Thursday and the following Tuesday, or just a Thursday (see syllabus for details). 

For each response, you must hand in a paper copy to Rosemary Garton AND email a copy to the professor by 10am on the due date.  NO late submissions will be accepted.  

Content
Minimal value will be awarded for just summarizing or describing the readings.  Instead, your response is to take the form of informed scholarly analysis.  (eg. Depending upon the readings, your response could be to assess whether the jurisprudence is evolving in a logical fashion, whether and how the academic commentary relates to the rule of law, the consequences of disjunctures/alignments between jurisprudential solutions and social/economic reality, the normative/economic/political values that appear to be guiding the jurisprudence, etc, etc,.)  You may find it helpful to read the critical component of case commentaries to give you a sense of this style of writing. 

As a part of your response, you MUST (i) identify a specific question/issue which arises from the readings, and (ii) justify why that question/issue merits class discussion (eg. A case creates a new legal rule but provides no guidance on how the rule can be practically implemented, and so there is value in trying to work out what the rule means in practice, or a line of reasoning seems really commonsensical, but also could be read to have racist undertones, and so there is value in trying to figure out how we, as legal scholars/lawyers/professionals-to-be, ought to engage with such reasoning.)

Learning Goals & Anonymity

I will provide you with progressive feed-back on your writing strengths/weaknesses/development over the course of your three submissions, to assist you in developing (and learning how to demonstrate) skills before you are expected to write more extensive (eg more heavily valued) papers. I will also be using the papers as a venue for class discussion, to ensure the classroom remains responsive to the concerns of the actual students who are in the course.  To this end, I may ask the specific students who submitted response papers to launch class discussion on their observations/discussion points.  If a student is uncomfortable speaking to any one of their given papers in class, please note this in writing at the end of the paper - you will not be penalized. Alternately I may create class exercises to work through issues raised in response papers. Response papers will not be distributed to your classmates. Although the norm at Victoria Law is for students to be graded anonymously, the nature, goals, and submission method for these assignments require you to use your REAL NAME.
Evaluation
The first response you submit is graded out of 10 points.  The second and third responses are graded out of 15 points, for a total of 40% of the final grade. The lesser value for the first response reflects the fact that, in my experience, students often have difficulty the first time they do such assignments, but that after receiving direct feedback their performance often improves.  Note the deductions described above for over-length writing.  

B) Final Exam OR Short Research Paper: Value 60%

i) Final Exam (default evaluation)

The Final Exam is scheduled for Tuesday, December 9th.  It is an open book exam, and will draw upon the entire course (eg. assigned materials, class lectures, class/group discussions and activities and guest lectures). Students may bring their casebook, supplemental materials specifically assigned by the professor (ie either placed on reserve or else handed out in class), and their personally prepared course notes.  No other materials are permitted in the exam room (eg. Articles, extracts from cases, commentary from journals, etc.).  

ii) Short Research Paper (optional evaluation method)

The paper is to be a maximum of 2500 words, including footnotes, endnotes, etc.  5% of your paper grade will be deducted for length beyond this amount per 100 words.   (ie for papers 2501 to 2600 words the student loses 5%, for papers 2601 to 2700 words the student loses 10%, etc).  You must print the word count on the cover page. Please ensure the paper is double-spaced, and in 12 point font.  The paper is due Thursday December 4th by 4:30pm and MUST be submitted both electronically to the professor and in paper copy to Rosemary Garton. A late penalty of 5% of your paper grade per day will be imposed for papers received after the due date/time.  If you chose to write a paper, you MUST exercise this option IN WRITING by email to the professor and paper copy to Rosemary Garton by October 30th. To exercise the option, you must provide a one page proposal which includes: (i) your proposed thesis/argument, (ii) explanation of why your topic is relevant, (iii) brief outline, (iv) preliminary bibliography identifying your major sources. I will respond to your proposal in writing, with guidance and suggestions.  Once again, you will be using your real name.

In evaluating your essay I am interested in the comprehensiveness of your research and your ability to critically analyze some aspect of Indigenous peoples and the law (cases, legislation, policy, etc.). Thus, your arguments should be supported by a thoughtful, sophisticated scholarly examination of the issue you address. Marks will also be assigned for theoretically innovative and practically creative arguments, insights and observations, and for organizational structure, style and clarity of communication.
 
I encourage you to talk to me if you need direction.

Directions regarding all written work for this course (ie Critical Response Papers with Discussion Points & Short Research Papers)
(1) "New" Work Requirement: The work that you do for the course must be "new work". “Multiple submissions” of your own work (i.e. the submission of the same paper in more than one academic course) is a serious academic offence. Similarly, it would also be academically dishonest to submit as your comment and/or paper all or part of a memo, report, or other work product that you undertook or completed outside the academic context such as for employment purposes. All students are responsible for reviewing the University’s Policy on Academic Integrity. You can view this policy online at: http://web.uvic.ca/calendar2008/FACS/UnIn/UARe/PoAcI.html
 
(2) Knowledge and Thought: The comments and/or research paper should demonstrate that you have thought about your topic in depth and that you have acquired a thorough grasp of the subject area that you have chosen to write about. It should also demonstrate your ability to think critically about your topic, for example, by identifying problems or uncertainties in the law, analyzing their impact, and making suggestions for change, or by relating your topic to larger theoretical principles. (In other words, you must do more than merely describe the state of the law or policy in a particular area.)
 
(3) Style, Format and Presentation: The comments and/or paper should be well-organized, well-written and well-presented.
                                     
Organization: The comments and/or research paper should be logically organized around a central thesis or theme. It should have an introduction and a conclusion and the sections in between should unfold in a logical fashion. In the introduction you should tell the reader what the comment and/or research paper is about, what your thesis is, and how the comment and/or paper will unfold. The “middle” sections should “tell the story you want to tell” and provide the reader with the background he/she will need to understand that story. In a paper, headings, sub-headings, and “bridging text” between sections should be used to improve the clarity of your message and the “readability” of the paper. The conclusion section should draw the themes of your comment and/or research paper together and make your "final statement" about your topic.
 
Writing: Your work should be well-written in terms of word usage, sentence structure, grammar, and spelling. Please read all your work with a critical eye, before submitting it to me. Ask yourself if each sentence is a complete sentence. Does it make sense? Is it too wordy? Is it clear? Do the sentences, paragraphs and sections flow logically from one idea or topic to the next? Is there sufficient “bridging” text between sections to improve "readability"?
 
Format and Presentation: You must use proper style for case citations and other footnotes. (For the research paper, follow the Canadian Guide to Uniform Legal Citation.  For the comments/discussion points, only cite to the casebook since extra research is discouraged). Your final product should also be well-presented in terms of its overall appearance. Run the spell and grammar check functions on the entire paper before submitting it.  
Grades from these two components will be combined to produce a final letter grade for the course. The meanings and numerical equivalents are:

	Letter Grade 
	Grade Point Value
	Percentage Value
	Narrative Description

	A+

A

A- 
	9

8

7 
	90-100%

85-89%

80-84%
	Exceptional, outstanding, and excellent performance, normally achieved by a minority of students. These grades indicate a student who is self-initiating, exceeds expectation, and has an insightful grasp of subject matter.

	B+

B

B- 
	6

5

4
	75-79%

70-74%

65-69%
	Very good, good, and solid performance, normally achieved by the largest number of students. These grades indicate a good grasp of subject matter or excellent grasp in one area balanced with satisfactory grasp in the other area.

	C+

C 
	3

2 
	60-64%

55-59%
	Satisfactory or minimally satisfactory performance. 

These grades indicate a satisfactory performance and knowledge of subject matter.

	D 
	1 
	50-54%
	Marginal performance. A student receiving this grade demonstrates a superficial grasp of subject matter. 

	F 
	0 
	49 or below
	Unsatisfactory performance. 


4. TEACHING METHODOLOGIES

This course will necessarily incorporate a measure of lecturing.  To the largest extent possible, however, this will be supplanted by active discussion.  It is essential that readings for each class be completed before class, to facilitate the production of questions and meaningful discussion.  In addition to lectures and class discussion, we will also engage with interactive and reflective group exercises, and draw upon student response paper commentary and questions.

5.  READINGS
There is a casebook of collected materials for this class.  Supplemental materials, including some required readings, are in reserve folders. 

Other Important Notes:
Regulations:  Students should obtain and review all regulations and policies contained in the University of Victoria Calendar, 2008-2008 (“U Vic Calendar”), both generally and specifically for the Faculty of Law. The Undergraduate Academic Regulations (2008-2009) of the UVic Calendar set out the University’s expectations about attendance and assignments.
Classroom Climate: An inclusive, respectful, and diverse classroom environment is crucial to our work in this course.  To ensure that all class members feel welcomed and equally able to contribute to class discussions, both I as instructor and you as students must endeavor to be respectful in our language, our examples, and the manner in which we conduct our discussions.   We have both an ethical and legal obligation to support this kind of environment.  For your reference, you may wish to consult the University’s Discrimination and Harassment Policy (http://web.uvic.ca/uvic-policies/pol-1000/1150HPP.html).  The University of Victoria and the Faculty of Law are committed to promoting, providing and protecting a positive, supportive and safe learning and working environment for all its members.  I expect all aspects of this class to be conducted with this commitment firmly in mind. If you have any concerns about the climate of the class, please feel free to contact me.
Academic Integrity: As part of the academic community of both the Faculty of Law and the University as a whole, academic integrity is centrally important in the work of faculty and students.  Please consult the University Calendar for policies respecting paraphrasing, plagiarism, and cheating.  If you have any concerns or questions, or require clarification, do not hesitate to drop by my office or to send me an e-mail. The policy on academic integrity can be found on the web at the following address: http://web.uvic.ca/calendar2008/FACS/UnIn/UARe/PoAcI.html
Students with a Disability: If you have any type of disability, there are support systems, resources, and accommodation actions available to you.  If you wish to access any of these supports, resources or accommodations, I encourage you to contact the Associate Dean or the Resource Centre for Students with a Disability (http://rcsd.uvic.ca/home.ihtml) and I would be more than happy to work with you to ensure your success in this course. 
Accommodation of Religious Observances: The University of Victoria and the Faculty of Law have policies guaranteeing accommodation for those students who are unable to participate in a class or an aspect of the course owing to a religious holiday.  If you will be missing a class, know that you will be unable to complete an assignment or exam, or otherwise require accommodation on account of a religious holiday, please speak with me so that we can work out some satisfactory form of accommodation.  

Reading and Topics: Indigenous Lands, Rights and Governance  Prof. C MacIntosh

*Readings & schedule subject to change at instructor’s discretion

	TOPIC
	DATE
	READINGS
	It is best to do all the week’s readings for the first day the chapter is covered.  The focus for each class is listed below.
	Notes on reaction papers due dates

	Introductions
	Sept 4
	
	
	

	Framing the Issues
	
	
	
	

	Context

*room 158
	Sept 9
	Ch 1


	
	

	Aboriginality
	Sept 11, 16
	Ch 2
	Sept 11: focus p1-21

Sept 16: focus 22-36
	

	N
	No class Sept18


	
	
	

	Section 35
	
	
	
	

	Aboriginal Rights
	Sept 23
	Ch 12, 
	s. A-D
	RP due Sept 23 for readings assigned Sept 23 and 25

	
	Sept 25
	Ch 12


	s.E -> Cover Van der Peet, Gladstone, & Delgamuukw, and associated commentary
	

	
	Sept 30


	Ch 12


	s.E -> Focus: Adams, Cote, Mitchell & Sappier and assoc. commentary
	RP due Sept 30 for readings assigned for Sept 30

	
	No class Oct 2
	
	
	

	Aboriginal Title


	Oct 7, 9
	Ch 8 
	Oct 7: focus  p1-26  

Oct 9: focus p27-46 
	RP due Oct 7 for Ch 8

	Treaties
	Oct 14, 17
	On reserve 
	
	RP due Oct 14th for treaties readings



	Metis & Non-Status Indians


	Oct 21, 23
	Ch 3
	Oct 21: focus p1-18. 

Oct 23: focus p19-36
	RP due Oct 21 for Ch 3


	Crown Obligations
	
	
	
	

	Fiduciary Relationship
	Oct 28,30
	Ch 5
	Oct 28: focus p1-26 

Oct 30: focus p27-46 
	RP due Oct 28 for Ch 5 – expected RP coverage only to p33.

	
	Nov 4 
	no class
	
	

	Consultation
	Nov 6, 13
	Ch 6
	Nov 6: focus p1-24 

Nov 13: focus p25-37 (skip Morris)
	*RP due Thursday Nov 6 for Ch 6 (exclude Morris)

	
	Nov 18
	No new readings
	
	


	
	
	
	
	

	Governance Relations
	
	
	
	

	Self-Government
	Nov 20


	Ch 9
	
	*RP due Thursday Nov 20 for Ch 9



	Criminal Justice
	Nov 25, 27
	Ch 7, Part 1
	Nov 25: focus Part 1
	NOTE: Students may only write ONE response paper on criminal justice 

EITHER *RP due Nov 25 for Ch 7, Part 1

	
	
	Ch 7, Part 2
	Nov 27: focus Part 2
	OR *RP due Nov 27 for Ch 7, Part 2



	Final Class
	Dec 2
	No new readings
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