UNIVERSITY OF VICTORIA -  FACULTY OF LAW

LAW 307B - CIVIL PROCEDURE WITH DRAFTING

Spring 2009 (2.0 units)

Instructor Contact Information

Kim Hart Wensley, Associate Dean, Faculty of Law

 
Room 104, Anne & Murray Fraser Building, UVic

250-721-8152 (office)       kwensley@uvic.ca

Kerry L. Simmons, Barrister and Solicitor

Cook Roberts LLP

7th Floor – 1175 Douglas Street, Victoria

250-385-1411     ksimmons@cookroberts.bc.ca
Course Schedule
Tuesdays and Thursdays, 8:30am to 10:20am

Course Website

http://www.law.uvic.ca/kwensley/307b/index.html
Course Description and Objectives
Law 307B offers an overview of common law civil procedure, using the Supreme Court of British Columbia Rules of Court as a case study.  General topics covered include:  theories of civil procedure, alternative dispute resolution, the roles and obligations of legal professionals, the organization and jurisdiction of judicial tribunals, the stages of civil litigation, management of judicial resources, access to justice and civil justice reform.   The objectives of the course are:

1.
To explore the aspirations and limitations of civil litigation and alternative dispute resolution processes in contemporary multicultural societies.

2.
To study the role and professional responsibility of lawyers and other legal professionals involved in civil disputes.

3.
To become familiar with the main steps and rules of procedure for conducting a civil action in the Supreme Court of British Columbia.

4.
To develop the knowledge and skill needed to draft basic legal documents and to apply that knowledge.

Teaching Methodology
This course will be taught through a combination of lectures, small group work, and discussion.  Lectures will outline a framework within which students can organize the detailed subject matter from the reading.  Class discussion is intended to stimulate critical reflection upon the materials as well as to apply knowledge from the readings and lectures to practical problems.  It is our expectation that students will attend class, will have read and thought about the assigned materials before coming to class, and will be able to identify and discuss relevant issues raised by the readings.

Classroom Climate
An inclusive, respectful, and diverse classroom environment is crucial to our work in this course.  To ensure that all class members feel welcome and equally able to contribute to class discussions, both we as instructors and you as students must endeavor to be respectful in our language, our examples, and the manner in which we engage with with each other in our discussions.   We have both an ethical and legal obligation to support this kind of environment.  For reference, you may wish to consult the University’s Discrimination and Harassment Policy (http://web.uvic.ca/uvic-policies/pol-1000/1150HPP.html).  The University of Victoria and the Faculty of Law are committed to promoting, providing and protecting a positive, supportive and safe learning and working environment for all its members.  We expect all aspects of this class to be conducted with this commitment firmly in mind.  If you have any concerns about the climate of the class, please feel free to contact us.

Communication and other Administrative Matters

E-mail and Communication:  A class listserve will be established for this course.  Please check your UVic e-mail account regularly for notices from us about class cancellations, reading assignments, guest speakers and other matters.   We recommend that you also regularly check the Announcements section of the course webpage.  Please feel free to e-mail use to ask general questions.  We do not answer substantive questions by e-mail.  If you have a substantive question, please see either of us after class.  

Academic Accommodation:  If you would like to discuss classroom, assignment, or exam accommodation necessited by a permanent or temporary disability, or for other reasons, please arrange an appointment to meet with Associate Dean Hart Wensley.  Appointments can be scheduled through Heidi Morrison (hmorriso@uvic.ca or 250-721-8152)

Recording:  As a general rule we do not permit lectures to be taped or digitally voice recorded but we do occasionally make exceptions for accommodative reasons.  If you would like to tape a lecture please speak to us beforehand.

Laptops:  You do not need to use a laptop computer in class to succeed in this course.  If you choose to take notes on a laptop, please do so in a manner that is respectful of those seated around you.   We expect you to avoid displaying material on your laptop that is not related to the class. 

Required Materials and Assigned Readings

The recommended text for this course is Bouck, Dillon and Turiff, British Columbia Annual Practice 2009.  Please bring it to class.

The reading list for this course (posted on the course website) includes Rules of Court, statutes, regulations, practice directions, Rules of Professional Conduct and Professional Responsibility, cases, commentary, reports and proposals for reform.  Most of the statutes and regulations referred to on the reading list, as well as the British Columbia Supreme Court Rules of Court, are contained in British Columbia Annual Practice 2009.  Cases on the reading list are accessible on the internet or through commercial databases such as Quicklaw.  Rules of Professional Conduct are available on the Law Society of British Columbia webpage.  Most of the artticles, papers, proposals for reform and other commentary are on reserve or are linked to the "Links" page of the Civil Procedure course webpage.  Time limitations will inevitably prevent us from having an in-depth discussion about every assigned case, legislative provision, or other assigned reading.  Students are nevertheless expected to be familiar with all of the assigned readings, all of which are examinable. 

Method of Evaluation - The final grade for this course will be based on four components, as follows:  

· A drafting assignment will be distributed on Thursday Feb 5, 2009.  It is due at 8:30am on Tuesday Feb 24, 2009 (in-class).  This mid-term drafting assignment will comprise 25% of your final grade in this course.

· Each student will participate in a mock Chambers application.  You are required to: (a) prepare a written Chambers brief and (b) to present a short (10 minute) oral argument on a procedural issue. The assignment will be distributed on Tuesday March 3, 2009.   The Chambers brief is due at 8:30am Tuesday March 17 (in class) and is worth 10% of your final grade.  Oral arguments will be made on Tuesday March 17 between 8:30am and 9pm in accordance with the Chambers List that will be prepared and circulated in advance.  The oral presentation is worth 10% of your final grade. 

· There will be a three-hour final exam comprising the remaining 55% of the final grade in this course.  The exam is Wednesday, April 15, 2009 at 9am (subject to change).  It is your responsibility to check final exam schedule for the date, time and location of the exam.  The exam will be qualified open book which means that you can bring your notes, summary/outline, and the British Columbia Annual Practice  into the examination room.   No other written materials are permitted and no laptops or other electronic devices are allowed in the examination room.
· Code names will be used on the mid-term drafting assignment and the final exam. Please obtain your mid-term and final code names from the Main Office in advance. 

Penalties for Failure to Complete Assignments and Failure to Meet Deadlines

A student who fails to meet a deadline without prior approval from the course instructors will be penalized by reducing that student’s grade for the assignment by one letter grade for every day, or part of a day, that the assignment is late.   All assignments must be completed.  Failure to complete any assignment or to write the exam will result in a grade of “N” (incomplete).

Grading

The assignments and exam will be graded by numerical percentage.  The final grade for this course will be calculated by adding the weighted numerical grades of all evaluation components and determining the equivalent letter grade for the total of those weighted components as in the following example:




      Percentage
           Weight

Marks


Assignment 1

81%
x
25%
=
20.2

Assignment 2

66%
x
20%
=
13.2

Exam


78%
x
55%
=
42.9

Final Grade





=    
76.3
    =      B+  (Final grade)

The following are the relevant equivalencies between numerical and letter grades at the University of Victoria Faculty of Law:

	Letter Grade 
	Grade
Point
Value
	Percentage Value
	Narrative Description

	A+

A

A- 
	9

8

7 
	90-100%

85-89%

80-84%
	Exceptional, outstanding, and excellent performance, normally achieved by a minority of students. These grades indicate a student who is self-initiating, exceeds expectation, and has an insightful grasp of subject matter.

	B+

B

B- 
	6

5

4
	75-79%

70-74%

65-69%
	Very good, good, and solid performance, normally achieved by the largest number of students. These grades indicate a good grasp of subject matter or excellent grasp in one area balanced with satisfactory grasp in the other area.

	C+

C 
	3

2 
	60-64%

55-59%
	Satisfactory or minimally satisfactory performance. 

These grades indicate a satisfactory performance and knowledge of subject matter.

	D 
	1 
	50-54%
	Marginal performance. A student receiving this grade demonstrates a superficial grasp of subject matter. 

	F 
	0 
	49 and below
	Unsatisfactory performance. 


Academic Integrity
Academic integrity is expected of all participants in the university community.  It is a serious academic offence to engage in plagiarism or other forms of academic dishonesty, or to assist others in doing so.  You should familiarize yourself with the University's Policy on Academic Integrity which is set out in the University Undergraduate Calendar 2007-2008.  The policy is available on line at:  http://web.uvic.ca/calendar2007/FACS/UnIn/UARe/PoAcI.html
If you have any questions about what constitutes paraphrasing, plagiarism, or cheating or if you have any concerns or questions about the University's policy, please do not hesitate to drop by my office to discuss this or to send me an e-mail.  For convenience, the definition of plagiarism is included here:

“Plagiarism 

A student commits plagiarism when he or she:

1 submits the work of another person as original work

2 gives inadequate attribution to an author or creator whose work is incorporated into the student's work, including failing to indicate clearly (through accepted practices within the discipline, such as footnotes, internal references and the crediting of all verbatim passages through indentations of longer passages or the use of quotation marks) the inclusion of another individual's work 

3 paraphrases material from a source without sufficient acknowledgement as described above 

Students who are in doubt as to what constitutes plagiarism in a particular instance should consult their course instructor.

Reference Materials
Please see the Law 307b course outline for a list of reference materials for this course.
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Co-Instructors:  Kim Hart Wensley and Kerry L. Simmons

Part 2 of Course Outline and Reading List for Spring 2009

This is Part 2 of the course syllabus for Civil Procedure, including classes scheduled February 10, 2009 to end of term, taught by Kerry L. Simmons

The website for this course: http://www.law.uvic.ca/kwensley/307b/index.html
Tuesday, February 10, 2009 - Pre-Trial Procedures for Ascertaining Facts

TOPICS: 
Discovery of Documents, Rule 26 and Form 20



Discovery of Documents from Third Parties



Privilege






Examination for Discovery, Rule 27




Pre-trial examination of Witnesses, Rule 28




Interrogatories, Rule 29 and Form 22




Physical Examination and Inspection, Rule 30


RULES:

Rules 26-31 and see Part 6 of New Rules - Procedures for Ascertaining Facts 


READINGS:
Law Society of BC Professional Conduct Handbook, Chapters 5, 6 and 8

CASES:

Jackson v. Belzberg [1981] 6 W.W.R. 273 (BCCA)
Hoyt v. Insurance Corporation v. Insurance Corporation of BC (2001), 89 B.C.L.R. (3d) 44 (BCCA) – 2001 BCCA 154 CanLII
Tse-Ching v. Wesbild  Holdings Ltd.  (1994), 98 B.C.L.R. (2d) 92 (BCSC) – 1994 CanLII  1505




Hunt v. T& N plc (1985), 4 B.C.L.R. (3d) 110 (CA)
Homalco Indian Band v. British Columbia  (1999), 56 B.C.L.R. (3d) 114 (SC)


OPTIONAL

CASES:

Compagnie Financier du Pacifique v. Peruvian Guano Co. (1882), 11 Q.B.D. 55 (CA)



Hodgkinson v. Simms (1988), 33 B.C.L.R. (2d) 129 (CA)
Wu v. Sun 2007 BCSC 446

British Columbia v. Columbia v. Canadian Forest Products Ltd. (1999), 37 C.P.C. (4th) 61 (BCSC) – 1999 CanLII 7025

Bronson v. Hewitt 2007 BCSC 1705



Re: Thompson 2007 BCSC 742




LeSoleil Hotel & Suites Ltd. v. Le Soleil Management Inc. 2007 BCSC 1295

Thursday, February 12, 2009 - Pre-Trial Procedures (continued) and Introduction to Chambers Practice

TOPICS:
Pre-Trial Procedures (continued) and Introduction to Chambers

Interlocutory Applications - Rule 44
Chambers applications - Rule 51A and Rule 52

Notice of Motion - Rule 44 and 51A

Affidavits - Rule 51

Orders - Rule 41

Costs - Rule 57(9), (12), (13.1)

RULES:

41, 44, 51, 51A, 52 and 57 and see Part 7 of New Rules - Pre-Trial Applications
PRACTICE DIRECTIONS:  
Masters (Extent of Jurisdiction; Restrictions on Jurisdiction; Mode of Address)
Note:  Practice Directions issued by the court are reproduced in British Columbia Annual Practice.  The BCSC webpage contains only the Practice Directions and Notices issued since January 1997.

READINGS:
Law Society of BC Professional Conduct Handbook, Chapter 8
February 16 to 20, 2009 – Reading Week - No Classes

Tuesday, February 24, 2009 – Chambers - Drafting

TOPIC:

Drafting a Notice of Motion, Affidavit and Outline


READINGS: 
As for previous class.




PLTC, Chambers Advocacy, Section 3.03 Affidavit Drafting




Forms 55 and 125

Note:  The drafting assignment (drafting pleadings) distributed Thursday Feb 5 and is due today, Tuesday Feb 24, 2009, at 8:30am.   The Chambers assignment will be distributed March 3 and is due March 17.

Thursday, February 26, 2009 – Chambers Advocacy

TOPIC:

Advocacy in Chambers

READING: 
As for Previous Class

Laskin, J.I., “What Persuades (or, What’s going on inside the judge’s mind) (Summer 2004) 23 Advocates’ Soc. J. No. 1, 4-9.

Mr. Justice J.C. Bouck, “Faults and Fixes: Preparation and Presentation by Counsel of Chambers Applications, Civil Judge Alone Trials and Civil Jury Trials”.  Paper presented to the Civil Litigation Sub-section of the Canadian Bar Association, 15 February 1999. (On Reserve)

Tuesday, March 3, 2009 – Summary Trials

TOPICS:
Summary Trials - Rule 18A



Expedited Litigation - Rule 68



Summary Trial v. Conventional Trial (comparison)


RULES:

18A and Rule 68

CASES:
Inspiration Management Ltd. v. McDermid St. Lawrence Ltd. (1989), 36 B.C.L.R. (2d) 202 (CA)


Louch (Litigation Guardian Of) v. Decicco 2006 BCSC 1911

OPTIONAL


CASES

Prevost v Vetter (2002) 210 DLR (4th) 649 (BCCA)




Colosimo v Geraci (2004), 15 CPC (6th) 126 (BCSC)




Chu v Chen (2002), 22 CPC (5th) 73 (BCSC)




Grifone v. Moline (2004) 33 B.C.L.R. (4th) 170 (SC)
Moore v Castlegar and District Hospital (1995), 13 BCLR 31 (CA)

Note:  Chambers Assignment distributed today and due at 8:30am Tuesday March 17, 2009

Thursday, March 5, 2009 – Class Proceedings

TOPIC:

Class Proceedings

GUEST:

Tom MacLachlan, QC, Legal Services Branch, Ministry of Attorney General

STATUTE:
Class Proceedings Act, R.S.B.C. 1996, c.50




(focus on Part I and Part II)

CASES:  
Western Canadian Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R. 534
Hollick v. Toronto (City), [2001] 3 S.C.R. 158
Rumley v. British Columbia, [2001] 3 S.C.R. 184 


READINGS:
R. Hayley and W. Branch, An Insider’s Guide to Class Certification

http://www.branmac.com/go/download/insider_certification.pdf
Tuesday, March 10, 2009 - Trials

TOPICS:
Case Management




Setting a matter down for Trial



Pre-Trial Conference



Notice to Admit



Expert Reports



Evidence & Procedure at Trial





Civil Juries  


RULES:

31, 35, 32A, 39, 40, 40A and see New Rules

Part 4 - Case Planning. Part 8 Experts, and Part 11 Trial

CASES:
 
Ramcharitar v. Gill 2007 BCSC 401



Heidebrecht v. Fraser – Burrard Hospital Society (1995) 15 B.C.L.R. (3d)



Roberge v. Hubermann  (1999) D.L.R. (4th) 329 (CA)
Thursday, March 12, 2009 – Legal Fees and Disbursements and Costs
TOPICS:
Legal Fees, Contingency Fees



Legal Costs – Rule 57 and Appendix B - Party and Party Costs



Disbursements - Rule 57(4)



Special Costs - Rule 57(3) 



Offers to Settle - Rule 37B (new)

RULES:

Rule 37B, Rule 57, and Appendix B and New Rules Part 13

STATUTE:
Legal Professions Act, R.S.B.C. 1996, c 255, Part VIII



Law Society Rules, Part VIII

CASES:

Doran v. Tiwana 2007 BCSC 36

Jordan v. Fairs 2007 BCSC 1491

Davis  & Co. LLP v. Bohnet 2007 BCSC 249
 Lee v. Richmond Hospital Society; 2005 BCCA 107

Chudy v. Merchant Law Group, 2007 BCSC 279

Tuesday, March 17, 2009 -  Chambers Applications

Chambers Assignment due at 8:30am today; oral arguments scheduled today between 8;30am and 9pm – Check Chambers list for time of your moot.

Thursday, March 19, 2009 – Professional Responsibility and the Role of Legal Professionals


GUEST:

Kathryn Berge, QC, Bencher Law Society of British Columbia


TOPIC:

Overview of BC Law Society and the role of Benchers

Profession Responsibility Issues

Please review the Professional Conduct Handbook on the website of The Law Society of British Columbia - http://www.lawsociety.bc.ca

Tuesday, March 24, 2009 – Fees, Costs and Access to Justice

TOPICS:
Legal Aid



Self-represented parties


  
Interim Cost Orders



Challenge to tax on legal fees

Access to Justice


CASES:

Self-represented parties and Costs:

Skidmore v. Blackmore (1995), 2 BCLR (3d) 201, [1995] BCJ No 305 (CA);

Pierlot Family Farm Ltd. v. Polstra (2006), 271 DLR (4th) 525 (PEI CA)

Order for Advance or Interim Costs: 

British Columbia (Minister of Forests) v. Okanagan Indian Band, [2003] 3 S.C.R. 371; 

 Little Sisters Book and Art Emporium v. Commissioner of Customs and Revenue and Minister of National Revenue (2005), 249 D.L.R. (4th) 695 (BCCA) affirmed 2007 SCC 2, [2007] S.C.J. No. 2 Little Sisters Book and Art Emporium v. Commissioner of Customs and Revenue, 2007 SCC 2

Challenge to Tax on Legal Fees: 

Christie v. British Columbia (A.G.) (2005), [2006] 2 W.W.R. 610 (BCCA) (appeal to SCC heard 
March 21, 2007 - see 2007 SCC 21 - judgment of SCC reverses BCCA)

Thursday, March 26, 2009 – Civil Justice Reform

TOPICS and GUESTS
Barbara Carmichael, Small Claims Practice and Proposed Reform

Robert Goldschmid, Civil Justice Reform


READINGS:  New Civil Procedure Rules at http://www.bcjusticereviewforum.ca/civilrules/
Thursday, March 31, 2009 – Civil Justice Reform

TOPIC:
 Civil Justice Reform - Critical Perspectives

READINGS: 
As for previous class
Thursday, April 2, 2009 – Alternative Dispute Resolution


TOPIC:
  Alternative Dispute Resolution

READINGS: 
Macfarlane, J. The Evolution of the New Lawyers: How Lawyers are Reshaping the Practice of Law Journal of Dispute Resolution, No. 1
Tuesday, April 7, 2009 - Review


TOPIC:
Last class - closing remarks; exam review; questions.

1

